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IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, 
UDALGURI : : ASSAM. 

 
G.R. CASE NO. 1222 of 2019 

(PRC NO. 129/20) 

 
U/S- 279/338   I.P.C. 

 

           

        Present:  Smti. Ranjita Agarwalla, 

                                Chief Judicial Magistrate, 

                             Udalguri, Assam. 

 

 

STATE 

-VS- 

SRI MAIKEL BASUMATARY 

                                         ----- Accused. 

 

For the Prosecution  :   Mr. M. Khakhlari,  learned Additional P.P.  

For the Defence    :   Mr. R. Khakhlari,  learned   Advocate. 

 

Evidence recorded on    :    23-03-21, 03-11-21 and 15-12-2021.  

Argument heard on   :    31-12-2021. 

Judgment  delivered on  :   07-01-2022. 

 

 
J U D G M E N T 

 
1. The laconic facts of the prosecution case is that on 14-11-2019 a written ejahar 

was lodged before the Officer-in-Charge, Udalguri Police Station by one Smti. 

Binita Deka, W/o Haridhan Deka of Sankar Nagar Udalguri stating inter-alia that 

on 12-10-2019 at about 7:10 P.M. her husband Haridhan Deka was going from 

Udalguri Mission Chowk to Purani Goroibari byriding his motorcycle bearing 

registration no. AS 27-9201 when another bicyclist riding his bike bearing 

registration no. AS 13-B-1598 from the same direction rashly and negligently hit 

her husband from backside and thereby her husband fell down on pacca road. 

Resultantly, he sustained injuries on his waist, left leg and one of his hands got 

fractured. Immediately after the accident nearby people shifted him to Udalguri 

Civil Hospital. Considering his serious condition of his injury he was referred to 

Gauhati Medical College & Hospital. But the injured was taken to Excel Care 
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Hospital at Guwahati where he took medication for four days and for better 

treatment he was later taken to Patna, Bihar. At the time of lodging the ejahar her 

husband was under medication. In the accident, her husband’s bike got damaged 

considerably. As she was busy with the patient, there was delay in lodging the 

ejahar.  

2. On receipt of the ejahar to the effect aforesaid, Udalguri PS case no. 221/2019 

was registered U/S 279/338 I.P.C. and on completion of the investigation the 

Investigating Officer submitted the charge sheet against the accused person Sri 

Maikel Basumatary alleging commission of offences U/S 279/338 I.P.C.  

 
3. On the basis of the charge sheet, cognizance of offence was taken under Section 

190 (1)(b) of the Cr.P.C. The processes were issued for causing appearance of 

the accused before the Court. Accordingly, the accused appeared before the Court 

and on his appearance, necessary copies of all relevant papers and documents 

were furnished to him. Finding a prima-facie case for commission of offences, the 

particulars of offences U/S 279/338  I.P.C. were stated and explained to the 

accused to which the accused person pleaded not guilty and claimed to stand 

trial. 

 
4. In order to bring home the alleged offences, the prosecution examined as many 

as seven(7) Pws in the form of: 

 
PW 1 Smti. Binita Deka (informant) 

PW 2 Sri Haridhan Deka 

PW 3 Sri Dipak Rabha 

PW 4 Sri Dipika Talukdar 

PW 5 Smti. Latika Pathak 

PW 6 Smti. Saibya Das and 

PW 7 ASI Khirod Sonowal. 

The prosecution also exhibited the following documents in the form of: 

Ext. 1  Ejahar 

Ext. 2  GD Entry bearing no. 325 dated 12/10/2019 

Ext. 3, 4 & 5   Seizure lists 

Ext. 6  Sketch map 

Ext. 7 & 8   M.V.I. Report   
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Ext. 9  Medical Report of Haridhan Deka 

Ext. 10 Charge-sheet. 

 

5. After recording the prosecution witnesses the accused was examined U/S 313 

Cr.P.C. All the incriminating circumstances which appeared in evidence against the 

accused were put to him for his explanation. The accused denied all the 

circumstances and pleaded his innocence. Further the accused declined to adduce 

any evidence in defence. 

 
6. I have heard the argument put forward by the learned Addl. P.P. and the learned 

advocate appearing for the accused. I have also carefully gone through the entire 

evidence available with the case record. 

 
7. POINTS FOR DETERMINATION:    

 
I.   Whether on 12-10-2019 at about 7:10 P.M the accused rode his motorcycle 

bearing registration no. AS-13B-1598 rashly or negligently on the road of 

Mission Chowk, Udalguri to endanger human life on the public road? 

 
II.  Whether on the same day at the same time and place, the accused by rash 

or negligent riding of his motorcycle caused endanger to the life of Haridhan 

Deka by hitting him from backside?  

 

 
DISCUSSION, DECISION AND REASONS FOR DECISION: 

Now, For sake of convenience of discussion I would like to reproduce the 

evidences of prosecution witnesses. 

8. PW 1 Smti. Binita Deka stated that she is the informant of this case. On 12-10-

2019 she received an information that her husband Haridhan Deka met with an 

accident and immediately she went to the place of occurrence and found her 

husband in injured condition. She came to know about the incident that while her 

husband was coming from Udalguri towards Purani Goroibari by riding his 

motorcycle, he was hit from backside by another bike at Mission Chowk. She 

brought her husband to Udalguri civil hospital from where he was referred to 

Gauhati Medical College & Hospital. But she took her husband to Excel Care 

Hospital, Guwahati, there received medical treatment for four days and then 

considering his condition she took him to Memorial Superspeciality Hospital, 

Patna, Bihar where he was operated twice in his leg and was kept there for 
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eighteen days. Subsequently, she lodged the ejahar. Ext. 1 is the ejahar and Ext. 

1(1) her signature.  

9. PW 2 Sri Haridhan Deka, the alleged victim of the case stated that on 12-10-

2019 at about 7:30 P.M. while he was riding a bike from Mission road towards 

Purani Goroibari, another bike came from behind sped up and hit him, thereby he 

fell down and in that state he saw the bike and became unconscious. After half an 

hour of the incident, he regained his sense at Civil Hospital, Udalguri. Although he 

was referred to GMCH, Guwahati, but he went to Excel Care Hospital for better 

treatment and after four days at Excel Care, Hospital he went to Patna, Bihar and 

stayed there for 45 days. He sustained injury on his hip joint and right hand. He 

got operated on his hip joint and plaster was done on his right hand.  

10. PW 3 Sri Dipak Rabha stated that he does not know either parties to the case. 

One day in the year 2019 at about 7:30 P.M.  he heard a loud sound from his 

residence and as such, came out and found a person was lying in injured 

condition. People gathered there. Then he took the injured to Udalguri Civil 

Hospital, Barnagaon. Later on, he came to know that the injured met with an 

accident.  

11. PW 4 Smti. Dipika Talukdar deposed that she knows the informant, but does 

not know the accused. On 12-10-2019 at about 7:30 P.M. she heard a loud sound 

from her residence and as such, came out and found the informant’s husband was 

lying in injured condition. People gathered there and brought the injured to 

hospital.  

12. PW 5 Smti. Latika Pathak deposed that she knows the informant, but does not 

know the accused. Two years back one evening at about 7:30 P.M. she heard a 

loud sound from outside and as such, came out and found Haridhan Deka was 

lying in injured condition in front of her house after meeting with a road accident. 

But she did not know how the accident occurred.  

13. PW 6 Smti. Saibhya Das deposed that she knows the informant, but does not 

know the accused. In the year 2019 one evening while she was at her residence, 

she heard a loud sound and as such, came out and saw Haridhan Deka was lying 

injured on road. The injured was immediately shifted to Udalguri Civil Hospital. 

Subsequently, police came. She heard that the victim was on a bike and two bike 

hit head on.  

14. PW 7 ASI Khirod Sonowal deposed that 12-10-2019 while he was posted at 
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Udalguri Police Station, at about 7:35 P.M. one Debashis Phukan informed the 

Officer-in-Charge of Udalguri Police Station over telephone about the road 

accident  to which the Officer-in-Charge of Udalguri Police Station made a GD 

Entry bearing no. 325 dated 12-10-2019 and entrusted him with the investigation. 

Immediately he visited the place of occurrence, recorded the statement of 

witnesses. Victim was already taken to the hospital by public. He prepared the 

sketch map of the place of occurrence. He seized the offending vehicle from the 

spot as it was lying there. He visited the injured in the Civil Hospital at Udalguri. 

He recorded the statement of informant at police station and he seized the vehicle 

of the victim along with documents. He also stated that accused surrendered at 

the police station on 27-11-2019 and recorded the statement of the accused. He 

collected the medical report. On completion of investigation, submitted the 

charge-sheet U/S 279/338 I.P.C. against accused. Ext. 2 is the GD Entry bearing 

no. 325 dated 12-10-2019, Ext. 3 seizure list of the bike bearing registration no. 

AS-13B-1598, Ext. 3(1) his signature, Ext. 4 & 5 are other two seizure list, 

Ext.4(1) & 5(1) are his signatures, Ext. 6 Sketch Map, Ext. 6(1) his signature, Ext. 

7 & 8 are MVI Reports of two vehicle i.e. AS-13B-1598 & AS-27-9201, Ext. 9 is the 

Medical Report of injured Haridhan Deka and Ext. 10 is the Charge sheet  and Ext. 

10(1) his signature. 

15. Now, from the material available on record  it reveals that PW 2 Sri Haridhan 

Deka, the alleged victim of the case is the sole ocular witness who in his 

deposition stated that on 12-10-2019 at about 7:30 PM while he was riding a bike 

towards Purani Goroibari another motorcycle came in speed and hit him from 

behind thereby he fell down. While falling down, he saw the bike which hit him 

and then he became unconscious. However, PW 2 in his cross-examination stated 

that at the time of occurrence he heard a loud sound and fell down unconsciously, 

he had not seen the same nor seen how the incident took place as he had not 

witnessed the incident. Here, except PW 2, no eye witness was there and the said 

witness in his evidence in chief stated that he had witnessed the same but in 

cross examination he negated the same. Moving on to the version of the 

informant who deposed as PW 1, it manifests that she herself was not 

accompanying her husband at the time of the occurrence and as such, her version 

purely falls under the category of hearsay evidence. 

16. In my considered view, when one person is hit from back side as alleged, the 

victim is not in a position to see how he was hit by the offended vehicle. It is 

noted that PW 1 the informant supporting the version of PW 2 that her husband 
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was hit by another bike in Mission Chowk. But the said witness in her cross 

examination affirmed that at the time of occurrence she was at her residence and 

she did not witness the incident. It is noted that PW 6 in his evidence stated that 

he heard that the victim was on a bike and two bike hit head on. Here, PW 2 

claimed that he was hit from back side and PW 6 claiming that the accident took 

place while two bike hit head on. Therefore, I have perused the Ext. 6 i.e. the 

sketch map of the place of occurrence, but the same sketch map is also totally 

silent about the position of both the vehicles and their directions. Here, it is only 

shows that the place of occurrence is Mission Chowk towards Purani Goroibari. 

Thus, Ext. 6 does not give any benefit to the prosecution case regarding how the 

accident took place.  

17. It is noted that PW 3 Sri Dipak Rabha, PW 4 Smti. Dipika Talukdar, PW 5 

Smti. Latika Pathak and PW 6 Smti. Saibhya Das came to the spot after 

hearing a loud sound and found Haridhan Deka was lying in injured condition. But 

they are all silent about the person who hit the victim i.e. the injured and about 

the offending vehicle. It is also noted that PW 7 the Investigating Officer of the 

case stated that on getting information about the incident he made a GD Entry 

Ext. 2 and then he visited the place of occurrence and found the offending vehicle 

bearing registration no. AS-13B-1598 at the spot. I have perused the Ext. 3 the 

seizure list whereby the motorcycle was seized, but the seizure list is also silent 

regarding the seizure witness. In my opinion as the same was seized at about 

7:55 P.M. on public road where public were used to move, but the Investigating 

Officer has not cited any seizure witness and although there were several persons 

gathered immediately after the occurrence which cast doubt upon the seizure of 

Ext. 3 at the spot. Since several persons came to the spot immediately after the 

occurrence; but they have not whispered anything about the offending vehicle. 

Here, the victim has also not mentioned about the motorcycle, its model or 

registration no. hence, I find that the evidence of such witnesses doesnot inspire 

the confidence of the Court.  

18. Here, the defence has disputed about the riding of the motorcycle at the spot at 

the time of occurrence. In such scenario it is the duty of the prosecution to prove 

the same beyond shadow of doubt. But here in this case the prosecution has 

failed to do so. None of the witnesses could duly ascertain that the occurrence 

took place due to the sole act of rash or negligence of the driver in driving the 

vehicle. 
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19. Regarding rash and negligent driving, when a bike hit another bike from back side 

it implies that the bike which had hit it from the back was negligent. But before 

holding the bike was negligent the court has to consider to its surrounding 

circumstances as to how the incident took place. Herein this case, except PW 2 

i.e. the alleged victim Sri Haridhan Deka none of the prosecution witnesses has 

claimed that they had witnessed the occurrence. And the said PW 2 also admitted 

that he had not seen how the incident took place as he had not witnessed the 

same. In such scenario, it is difficult to hold that the rider of the offending vehicle 

was negligent. Again, it was stated that the informant in the ejahar stated that 

her husband’s bike was damaged considerably, but when the said bike was seized 

by the Investigating Officer and examined through the DTO, Udalguri vide Ext. 8, 

it was shown that the damage of the vehicle was nil and the bike was in workable 

condition which also creates smack of doubt upon the prosecution story.  

20. From the above discussion, I find that the prosecution has miserably failed to 

prove that the accused was driving his motorcycle rashly and negligently to cause 

endanger to the life of the victim at the time of occurrence.  In that background, I 

find that the prosecution has failed to establish the offences U/S 279/338 I.P.C. 

against the accused beyond all reasonable doubt.  

 

 ORDER 

 
21. The accused is not found guilty U/S 279/338 I.P.C. As such, accused Sri Maikel 

Basumatary is acquitted from the offences U/S 279/338 I.P.C. on benefit of doubt 

and he is set at liberty forthwith. 

Bail bond shall remain in force for next 6 months as per provisions of Section 

437(A) Cr.P.C. 

The zimma of the seized articles, if any, shall be made absolute.  

Given under the hand and seal of this Court on this 7th day of January, 2022 at 

Udalguri, Assam.  

 

(Ranjita Agarwalla) 
Dictated and corrected by me:         Chief Judicial Magistrate 

 Udalguri, Assam.  
  

     (Ranjita Agarwalla)              
   Chief Judicial Magistrate    
            Udalguri, Assam.  
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APPENDIX 

 

A. Prosecution witnesses :  PW 1 Smti. Binita Deka (informant) 

PW 2 Sri Haridhan Deka 

PW 3 Sri Dipak Rabha 

PW 4 Sri Dipika Talukdar 

PW 5 Smti. Latika Pathak 

PW 6 Smti. Saibya Das and 

PW 7 ASI Khirod Sonowal. 

                         

B. Defence witness : Nil. 

 

C. Documents exhibited : Ext. 1  Ejahar 

Ext. 2  GD Entry bearing no. 325 dated 

12/10/2019 

Ext. 3, 4 & 5   Seizure lists 

Ext. 6  Sketch map 

Ext. 7 & 8   M.V.I. Report   

Ext. 9  Medical Report of Haridhan Deka 

Ext. 10 Charge-sheet. 

                     

  

                                                 (Ranjita Agarwalla) 
                    Chief Judicial Magistrate  
                         Udalguri, Assam.  

 

 
     


